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1. INTRODUCTION 

This report provides an update on the recent decision by the Planning and 

Environmental Appeals Division in relation to Planning Appeal Reference ENA-130-

2045, whereby the enforcement notice was upheld but the appeal allowed to the extent 
that the Reporter varied the terms of the notice.  

2. RECOMMENDATION 

Members are asked to note the content of this report. 

3. DETAILS OF APPEAL DECISION 

Decision by: Mr Rob Huntly, a Reporter appointed by the Scottish Ministers; 

Planning Appeal Ref.: ENA-130-2045; 

Site Address: Invergare, Glenarn Road, Rhu G84 8LL 

Appeal by: Mr and Mrs Graham Gardner against the enforcement notice reference 

19/00238/ENFHSH dated 15th October 2021 served by Argyll and Bute Council; 

The alleged breach of planning control: The unauthorised material change of use of 

the Land Affected from a dwellinghouse (Class 9 of the Town and Country Planning 

(Use Classes) (Scotland) Order 1997) to use for short term visitor letting; 

Date of Site Visit by Reporter: none; 

Date of Appeal Decision: 11th February 2022. 

 

A copy of the appeal decision is appended at Appendix 1. 

 

The enforcement notice was upheld but the appeal allowed insofar as the Reporter 

varied the terms of the notice by modifying the requirements.  

The Reporter considered the appeal failed on the following statutory grounds of appeal: 

(b) that the change of use alleged has not occurred; 

(c) what has occurred does not mount to a breach of planning control; and, 

(g) that the period (for compliance) specified in the notice in accordance with 
S.128(9) falls short of what should be reasonably allowed. 

 

 

 

 



 

The reporter allowed the appeal under the following ground: 

(f) that the steps required by the notice to be taken, or the activities required by 

the notice to cease, exceed what is necessary to remedy the breach of planning 

control or, as the case may be, to remedy any injury to amenity which has been 
caused by the breach. 

The enforcement notice served by the planning authority required the appellants to: 

“Cease the Use of the Land Affected for short term visitor letting.” 

The Reporter finds that “there is force in the appellants’ argument that that, as worded, 

the enforcement notice could be regarded as potentially preventing the occupation of 

the appeal property as a dwellinghouse in a manner which might not amount to a 

material change of use.” 

However, the Reporter is able to address this by modifying the requirements set out in 

the enforcement notice as follows: 

“You are required to; 

Cease the use of the Land Affected for short term visitor letting, other than any 

letting which comprises a private residential tenancy as defined in the private 
Housing (Tenancies) (Scotland) Act 2016.” 

This modification to the notice provides clarity that the letting of the property by means 

of a private residential tenancy would not breach its terms. The Reporter also considers 

that this modification would be consistent with the principles set out by established 
legal judgements.  

There is a right of appeal to the Court of Session only in regard to a point of law and 
an appeal must be made within six weeks of the date of the appeal decision. 

4. IMPLICATIONS 

 

4.1 Policy – None 

4.2 Financial – None 

4.3 Legal – None 

4.4 HR – None 

4.5 Fairer Scotland Duty: None 

4.5.1 Equalities – protected characteristics – None 

4.5.2 Socio-economic duty – None 

4.5.3 Islands - None  

4.6 Climate change - None 

4.7 Risk – None 

4.8 Customer Service – None 

Kirsty Flanagan – Executive Director with Responsibility for Development and 

Economic Growth 

Councillor David Kinniburgh – Policy Lead for Planning and Regulatory Services 

Fergus Murray – Head of Development and Economic Growth 

For Further Information Contact: Peter Bain – Development Manager – 01546 604204 



Appendices: 

Appendix 1 – Appeal Decision Notice 
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